UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

KATHLEEN DAVIS,

)
)
Plaintiff )
)
V. ) Docket No. 04-07-P-S
)
VERIZON NEW ENGLAND, INC., et al., )
)
Defendants )

RECOMMENDED DECISION ON DEFENDANTS MOTION TO DISMISS

Three of the four named defendants, Verizon New England, Inc., the Verizon Employee Benefits
Committee (“VEBC”) and Metropalitan Life Insurance Company (“ MetLife”) moveto dismiss Count | of
the Firs Amended Complaint in this action arisng under the Employee Retirement Income Security Act
(“ERISA™). All of the defendants, including the Chairperson of the VEBC, move to dismiss Count I1. |
recommend that the court grant the motion as to Count | only asto MetLife and for al defendants asto
Count I1.

|. Applicable Legal Standard

The moation invokes Fed. R. Civ. P. 12(b)(6). Defendants Partid Moation to Dismiss, etc.
(“Motion”) (Docket No. 64) at 1. “In ruling on amotion to dismiss [under Rule 12(b)(6)], a court must
accept astruedl thefactud dlegationsin the complaint and congruedl reasonableinferencesin favor of the
plantff[].” Alternative Energy, Inc. v. &. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1t Cir.

2001). The defendant isentitled to dismissal for fallureto sateaclamonly if “it gppearsto acertainty that



the plaintiff would be unable to recover under any set of facts” State . Bank & Trust Co. v. Denman
Tire Corp., 240 F.3d 83, 87 (1st Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me.
2003).

Il. Factual and Procedural Background

Two of the moving parties, Verizon New England, Inc. (“*Verizon™) and MeLife, were named
defendantsin the origina complaint in thisaction. Complaint (Docket No. 1) at 1. The chairperson of the
VEBC and the VEBC have been added as defendants with the filing of the amended complaint. First
Amended Complaint (“Amended Complaint”) (Docket No. 62) at 1. Verizon and MetLife successfully
moved to dismiss Counts | and 111 of the origind complaint. Order Affirming Recommended Decision
(Docket No. 61) and Recommended Decison on Motions of Defendants Metropolitan Life Insurance
Company and Verizon New England, Inc. to Dismiss (“Recommended Decison”) (Docket No. 33).
Counts| and 11 of theamended complaint are based in part on factud alegationsidentica to those asserted
in the origind complaint and those facts will not be repested here. They are set forth in the first
recommended decison. Recommended Decision at 2-4. | will add hereonly therdlevant factsalegedin
the amended complaint that were not included in the origina complaint.

There is no digtinction between VEBC, the chairperson of the VEBC and Verizon. Amended
Complaint 5. Whenthe plaintiff requested from Verizon and MetLife documentsrelaingto theemployee
benefits provided to the plaintiff’s decedent, an employee of Verizon, before May 12, 2003, she was
required to communicate her requeststhrough counsd for V erizon, because she did not know towhomthe
requests should be made, not having been provided with the summary plan description (“SPD”). 1d. 1116,
28-31. Counsd for Verizon and MeLife directed the plaintiff to file a written clam for benefits on a

MetLife form. Id. 34. Onor about July 31, 2003 the plaintiff wrotetothe Verizon Benefits Center a the



address provided for the VEBC in the SPD and requested information related to the plan. 1d. 143. By
letter dated October 28, 2003 addressed to the chairperson of the VEBC, the plaintiff requested acopy of
the insurance policy underlying the specia accident insurance describedinthe SPD. Id. 148. On or about
October 30, 2003 the plaintiff received aletter from Verizon indicating that the specia accident insurance
was administered by Zurich NA. 1d. §49. On or &out November 18, 2003 plaintiff wrote to the
chairperson of the VEBC and to MetLife and again requested a copy of the policy underlying the specid
accident insurance. 1d. 1 50.

Theplaintiff exhausted her adminigrative remediesby filing aclam for the specia accident benefits
with Zurich NA and appegling the denid of that clam. 1d. 158. Zurich NA denied that apped. Id. Onor
about April 2, 2204 counsd for Verizon provided the plaintiff with acopy of adocument that purportsto be
the policy underlying the specia accident insurance benefit. 1d. 159. Counsel for MetLife indicated to the
plaintiff that theinsurance policy that provided the specid accident insurance described in the SPD hasbeen
cancdled and replaced by a materidly different benefit administered by Zurich NA. Id. 1 60. No
amendmentsto the SPD reflect that the specia accident insurance benefit has been cancelled or otherwise
modified. Id. §61.

Verizon and MéeLife have acted as the plan administrator with respect to the dissemination of
information concerning plan benefits. 1d. § 64. The plaintiff’s request for documents from counsd for
Verizon, who had earlier accepted clams that would ordinarily be filed with the plan administrator,
congtituted a proper request for the documents pursuant to 29 U.S.C. § 1132(c)(1). Id. 1 65.

The SPD materidly misrepresents the benefits provided by the plan. Id. §72. The defendants

falled to notify the plaintiff of the discontinuance of the specia accident benefit. 1d. §73. The plaintiff acted



in reasonable reliance on the SPD. 1d. 74. Theplantiff isentitled to claim the specid accident benefit as
described in the SPD. 1d. 1 76.
[11. Discussion
A. Count |
Count | of theamended complaint allegesthat dl of thedefendantsviolated 29 U.S.C. § 1132(c)(2)
by failing to produce plan documents. Amended Complaint 1162-67. That statute providesthat any plan
adminigtrator who fails or refuses to comply with a request for any information which the adminigtrator is
required to furnish to a participant or beneficiary within 30 days after the request “may in the court’s
discretion be persondly liable to such participant or beneficiary in theamount of up to $100 aday fromthe
date of suchfalureor refusa.” 29 U.S.C. § 1132(c)(1). Thedefendants other than the chairperson of the
VEBC contend that the amended complaint falls to provide any basis for the drawing of a reasonable
inference that any of them acted as the plan administrator. Motion at 3-6.
For purposes of section 1132(c)(1), the term “administrator” is defined as follows:
The term “adminidrator” means—
(i) the person specificaly so designated by the terms of the
ingrument under which the plan is operated,
(i) If an adminigtrator isnot so designated, the plan sponsor;
” (iii) in the case of a plan for which an adminigrator is not
designated and a plan sponsor cannot be identified, such other person asthe
Secretary may be regulations prescribe.
29 U.S.C. § 1002(16)(A). The SPD in this case identifies the chairperson of the VEBC as the plan
adminigtrator. Amended Complaint 3.

Verizon contends, Motion at 4-5, that nothing has been added to the amended complaint that could

dter this court's conclusion that the initid complaint could not reasonably be construed to allege that



Verizon acted as the plan adminigtrator with respect to dissemination of information concerning plan
benefits, Recommended Decison a 7-9. SeelLaw v. Ernst & Young, 956 F.2d 364, 367, 373 (1st Cir.
1992). The plaintiff respondsthat she has now aleged that Verizon “ acted in the capacity of administrator
under the Plan at issue” Plantiff's Response in Opposition to Defendants Partial Motion to Dismiss
(“Opposition”) (Docket No. 68) at 2. Sheidentifiesthefollowing“additiona” paragraphs of the amended
complaint as supporting this postion: 4- 6, 26, 28-29, 31, 34, 36, 39 and 51-53. Id. a 3. Of these
paragraphs, only 4-6, 29, 34 and 59 differ from dlegationsincuded intheinitial complaint, which wasfound
insufficient to alege that Verizon acted in the capacity of plan administrator for purposes of the plaintiff’s
clam. Recommended Decison at 7-9.

The new materid does dlegethat “thereisno distinction between Defendant VEBC or Defendant
Chairperson of the VEBC and Defendant Verizon,” Amended Complaint {1 5; that the VEBC “does not
appear to bealegally established entity in Maine, New Hampshire, New Y ork, Delawareor Illinois” id.
6;! that beforethe plaintiff obtained the SPD “VEBC appeared to have no distinct legal identity apart from
Defendant Verizon,” so that she*wasrequired to communicateits[sic] requestsfor plan related documents
through counsdl for Defendant Verizon,” id. § 29; and that counsel for Verizon produced a copy of a
document “thet purports to be the policy underlying the Specia Accident Insurance benefit sought by
Fantiff,” id. 159. These additions were apparently made in response to my observations in connection
withthefirst motion to dismiss. Recommended Decison at 7-9. As| noted at that time, the factsa onethat
the plaintiff sought documentsfrom counsd for aparty or that the party produced certain documentsare not

aufficient to giveriseto areasonable inference that the party thereby acted asthe plan administrator. Id. at

! Verizon is alleged to be aNew Y ork corporation. Amended Complaint 2. Metropolitan is alleged to be a Delaware
(continued on next page)



7-9. Theamended complaint still doesnot legedirectly that \ erizon acted asadministrator of the plan. It
does not alege that Verizon controls the VEBC or its chairperson. See id. a 8. However, it may

reasonably be read to alege that Verizon, the VEBC and its chairperson are the same entity. 1d. The
defendants contend that paragraph 5 of the amended complaint, which provides the only bassfor such a
reading, isconclusory, Reply Brief in Support of Defendants Partial Motion to Dismiss(Docket No. 69) at
2-3, but that dlegation, while minimd, is sufficiently specific under the rules of pleading. See, e.g.,

Langadinos v. American Airlines, Inc., 199 F.3d 68, 72-73 (1st Cir. 2000). Asto Verizon and the
VEBC, the mation to dismiss Count | should be denied.

The sameis not true of MetLife, however. The amended complaint does not alege that MetLife
and the chairperson of the VEBC, the plan adminigtrator identified in the SPD, were or are essentidly the
same entity. The only new dlegation in the amended complaint anong those identified by the plaintiff as
such that refers to MetLife is the assertion that “[c]lounsd for MetLife and Verizon directed counsd for
Haintiff tofileawritten daimfor benefitsonaMetLifedamform.” Amended Complaint 134. Theplaniff
contends that al of the additions to the amended complaint “compel[] the conclusion . . . that the
adminigration of the Plan, at least for the purposes of Plaintiff’s clam, was in fact being conducted by
Verizon and MetLife” Oppostionat 3. Tothecontrary, thefact that an attorney for MetLife directed the
plantiff to file a clam for benefits on a MetLife form, for benefits which &t the time gppeared to be
administered by MetLife, Amended Complaint 23,2 cannot support an inferencethat MetL ifethereby was

acting asthe plan adminigtrator, asdistinct from thebenefitsadminigtrator. The amended complaint cannot

corporation. Id. 7. The plaintiff’s decedent is alleged to have died in New Hampshirein the course of his employment.
Id. §10. Thereason for theinclusion of Illinoisin paragraph 6 of the amended complaint is not apparent.

% Indeed, the plaintiff alleges that such a submission “is the proper procedure for making a claimfor benefits under the
Plan.” Amended Complaint { 35.



reasonably be read to dlegethat MetLife was acting asthe plan administrator with respect to the plaintiff’s
clamsfor benefits, for the reasons set forth in my discussion of theinitial motion to dismiss, Recommended
Decison a 67, and because the amended complaint adds nothing to the initid complaint that would
support a different outcome. MetLifeis entitled to dismissa of Count I.
B. Count |1

All of the defendants seek dismissa of Count |1 of the amended complaint, arecasting of Count 111
asit gopeared in the initid complaint, compare Complaint 11 62-65 with Amended Complaint 11 68-76,
contending that it falls to state a clam on which rdief may be granted for essentidly the same reasons
adopted by the court in granting the motion to dismiss that count in the earlier complaint, Motion &t 6-8.
The plaintiff does not respond directly to this argument. Instead, she contends that her clam for
“detrimenta reliance upon inaccurate summary plan description” and her request for equitable relief
“including enforcement of the terms of the inaccurate SPD, by ordering payment of the Special Accident
Insurance benefits” Amended Complaint at 12-13, are not barred by Great-West Life & Annuity v.
Knudson, 534 U.S. 204 (2002), because*[i]t remainstext book law that wherethereisaconflict between
an ERISA plan document and a SPD, the provisions of the SPD control.” Opposition a 6-7. She cites
four cases decided after Knudson in which she contends that “actions to recover wrongly denied benefits
on the basis of terms spelled out in a faulty SPD have continued to go forward without discusson of
Knudson.” Id. at 7.

Neither the amended complaint nor the plaintiff’ s opposition specifiesthe section of ERISA under
which Count I11 isbrought, but the opposition doesrefer to 29 U.S.C. § 1132(a)(3). Oppositionat 7. She

does not take issue with the defendants’ assertion that thiscount could only be asserted under that section,



Motion at 6, and that assertion appears to be correct. The section provides that a civil action may be

brought

by a participant, beneficiary, or fiduciary (A) to enjoinany act or practicewhich

violatesany provision of thissubchapter or thetermsof the plan, or (B) to obtain

other appropriate equitable relief (i) to redress such violations or (ii) to enforce

any provisons of this subchapter or theterms of theplan. . . .
29 U.S.C. 8 1132(a)(3). As| noted in my recommended decision on the first motion to dismiss, with
referenceto asmilar demand for relief in Count 111 of the origind complaint, the plaintiff’ s demand for relief
is one for compensatory damages, not for equitablerelief. Recommended Decisonat 12. Equitablerelief
availableunder ERISA does not include compensatory damages. LaRoccav. Borden, Inc., 276 F.3d 22,
28 (1« Cir. 2002) (finding that request for $2.8 million characterized as retitution was not request for
“appropriate equitablerelief” under section 1132(a)(3)). In my earlier recommended decision, | aso noted
that a remedy is not available under section 1132(a)(3) where ERISA provides an adequate remedy
elsawhere. Recommended Decison at 12 (citing LaRocca). Intheinitid complaint, the plaintiff sought such
aremedy in Count ll. Id. at 12-13; Complaint f[f159-61. Thefact that she has chosen not to pursuesuch a
remedy in her amended complaint does not mean that it isunavailable. See LaRocca, 276 F.3d at 28-29;
Ogdenv. Blue Bell Creameries U.SA,, Inc., 348 F.3d 1284, 1285 (11th Cir. 2003) (no cause of action
under § 1132(a)(3) where adequate remedy provided € sewherein ERISA even if resjudicatanow bars
adequate remedy thus provided).

Noneof the caselaw cited by the plaintiff requiresadifferent outcomefor thisiteration of theclaim.
In Knudson, the Supreme Court held that rdlief in the nature of enforcement of a contractua obligation to

pay money is not available under section 1132(a)(3). 534 U.S. a 221. Thisisprecisdy what the plaintiff

demands by seeking “enforcement of the terms of the inaccurate SPD, by ordering payment of” benefits.



Amended Complaint at 12-13. In Govoni v. Bricklayers, Masons & Plasterers Int’| Union of Am.,
Local No. 5 Pension Fund, 732 F.2d 250 (1st Cir. 1984), decided 18 years before Knudson, the First
Circuit held only that aplan participant was required to show reliance or prejudicein pursuing aclaim based
on afaulty plandescription. 1d. at 252. Therewasno discussion of the nature of the relief sought nor was
section 1132(a)(3) mentioned.? Similarly, the question of the appropriate characterization of the relief
sought — whether it is equitable or compensatory — is not addressed, and Knudsen isnot mentioned, in
Burke v. Kodak Retirement Income Plan, 336 F.3d 103, 110-14 (2d Cir. 2003); Burstein v. Ret.
Account Plan for Employees of Allegheny Health Educ. & Research Found., 334 F.3d 365, 376-80
(3d Cir. 2003); Feifer v. Prudential Ins. Co. of Am., 306 F.3d 1202, 1209-14 (2d Cir. 2002) (claim
brought under § 1132(a)(1)); or Haymond v. Eighth Dist. Elec. Benefit Fund, 36 Fed.Appx. 369, 372-
74 (10th Cir. 2002). Accordingly, these cases, cited by the plaintiff, Oppostionat 7, do not provide any
support for the plaintiff’ s contention that she may proceed with her claim for benefits under the SPD through
section 1132(a)(3) without regard to Knudson. That caseisin fact controlling here. The defendants are
entitled to dismissd of Count I1.
V. Conclusion

For the foregoing reasons, | recommend that the defendants motionto dismissbeGRANTED as

to Count Il and asto claims asserted against defendant Metropolitan Life Insurance Company in Count |

and otherwise DENIED.

% The same s true of another First Circuit case cited by the plaintiff. Bachelder v. Communications Satellite Corp.,837
F.2d 519, 523 (1<t Cir. 1988). InMauser v. Raytheon Co. Pension Plan for Salaried Employees, 239 F.3d 51, 5556 (14 Cir.
2001), the only other First Circuit case cited by the plaintiff, the question whether the relief sought by the plaintiff was
equitable apparently was not raised, and the First Circuit need not have reached that question in any event because it
(continued on next page)



NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of therighttodenovo review by
the district court and to appeal the district court’s order.

Dated this 22nd day of September 2004.
/s David M. Cohen

David M. Cohen

United States Magistrate Judge
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held that the plaintiff had failed to demonstrate reliance or prejudice, the standard devel oped in Govoni.
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